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PilieroMazza PLLC is a full-service law firm with offices in Washington, DC and Boulder, CO. We
are most well known as a government contracting firm and for 25 years we have helped our
clients navigate the complexities of doing business with the federal government. We also provide
a full range of legal services including advice on corporate, labor and employment, SBA
procurement programs, and litigation matters. Our clients value the diverse array of legal
guidance they receive from us and our responsiveness as we guide their growth and secure their
success.

Sign up for our newsletters and blog at 
www.pilieromazza.com

About PilieroMazza

Our primary practice areas are:

▪ Government Contracting

▪ Small Business Programs

▪ Labor & Employment

▪ Business & Corporate

▪ Litigation
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Overview

▪ Key aspects of SBA size and eligibility protests

▪ Tips for filing SBA protests

▪ Tips for defending SBA protests

▪ Overview of SBA appeals 
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Why File an SBA Protest?

▪ SBA protests offer advantages over GAO protests

• Less time consuming and costly to prepare/file

• If successful, the awardee or presumed awardee becomes ineligible, 
so the agency must go to the next-in-line offeror

▪ SBA protests are relatively easy to file and may take on a life of 
their own after filed

• Protester must offer “specific facts,” but that bar is low

• For example, a protester does not need to know the identity of the 
awardee’s subcontractor to allege affiliation with the subcontractor

• SBA may investigate issues not raised in the protest

• Once the protest is filed, the burden is on protested entity to prove it 
is eligible
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Who Can File an SBA Protest?

▪ May be filed on set-aside contracts and task orders

• For task orders under multiple-award contracts, check whether the 
RFP contains an explicit recertification requirement 

• May also be filed on subcontracts awarded under the Subcontracting 
Program

▪ SBA protests may be filed by an eligible offeror, the CO, or SBA, 
plus:

• Large businesses when only one concern submitted an offer

• Prime contractor or other eligible subcontractors for subcontracts 
awarded under the Subcontracting Program
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When to File an SBA Protest?

▪ Five business days after you first learn the identity of the 
awardee or presumptive awardee

▪ However, the CO and SBA may file an SBA protest at any time
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How to File an SBA Protest

▪ A size or eligibility protest is typically filed as a letter

• Addressed to and filed with the CO

• Separate letters for protests involving size and eligibility issues

• Include specific allegations and supporting evidence

• No particular format is required

▪ For size protests only, you can also file your protest via 
telephone, as long as you follow up in writing within 24 hours
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How SBA Processes Protests

▪ After the protest is filed with the CO, the CO will forward it to the 
appropriate SBA office for processing

• Size protests are handled by SBA area office serving the area in which 
the headquarters of the protested concern is located

• WOSB, EDWOSB, and SDVOSB eligibility protests are handled by 
SBA’s Office of Government Contracting

• HUBZone eligibility protests are handled by the HUBZone Office

▪ SBA will decide if the protest is timely and specific

▪ If timely and specific, SBA will send a letter to the protested 
firm requesting a response

• This usually occurs within a few days after SBA received the protest 
from the CO
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How SBA Processes Protests

▪ SBA’s letter to the protested company typically requests:

• A response to the protest allegations

• Corporate records (i.e., operating agreement, proposal, etc.)

• Financial statements and tax returns

• Completed SBA Form 355 (for size cases)

▪ SBA usually gives protested firm three to five days to respond, so 
these cases are often a fire drill

▪ After communication with protested firm is completed, SBA will 
issue its decision, typically within 15-30 days
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Tips for Filing SBA Protests

▪ Make sure you file on time

• Pre-award notice starts the clock 

• Bid opening starts the clock

▪ Follow-up with the CO to ensure your protest went to SBA

▪ Using counsel can lend credibility to your allegations

▪ Must be sufficiently specific in your contentions

• SBA gives greater weight to specific, signed, factual evidence, rather 
than general, unsupported allegations

• Google is your friend

• Helpful to include supporting documents

• Cite relevant case law
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Tips for Filing SBA Protests

▪ You get one bite at the apple, so make it count

▪ For size protests, focus on different types of affiliation that may 
be implicated

• SBA’s affiliation rules look to whether one firm has the power to 
control another, or a third firm has the power to control both

• Control can be affirmative or negative

• Affiliation may arise based on things like stock ownership, common 
management, joint ventures, identity of interest between family 
members, firms with common investments, or economic dependence, 
ostensible subcontractor arrangements, and the totality of the 
circumstances
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Tips for Filing SBA Protests

▪ For eligibility protests, focus your arguments and evidence on 
the key requirements for the program

• Cannot protest 8(a) status

▪ Common HUBZone protest issues:

• “Principal office” not located within a HUBZone – compare address 
to SBA HUBZone map

• Less than 35% of employees reside in a HUBZone – where are 
company’s contracts/satellite offices located?

• SBA will investigate protest claims, including by conducting site visits 
of the purported principal office

• Sample HUBZone protest decisions available on SBA’s website here: 
https://www.sba.gov/contracting/government-contracting-
programs/hubzone-program/protest-case-highlights
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Tips for Filing SBA Protests

▪ Common SDVOSB and WOSB/EDWOSB protest issues: 

• Another entity or individual without qualified status has majority 
interest or controls the company on a day-to-day basis

• Firm has significant reliance on another company or individual that 
prevents the veteran or woman from being in control

• For EDWOSB, the owner does not meet the economic disadvantage 
qualifications

• For SDVOSB, the owner is not a qualifying service-disabled veteran

o However, the SBA does not review VA or DOD determinations pertaining to 
status of an individual as a veteran or a service-connected disabled veteran or 
a veteran with a permanent or severe disability 
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Protests Against Joint Ventures

▪ Each firm must be small under the size standard, unless the 
parties have an SBA-approved Mentor-Protégé Agreement

• If the JV depends on Mentor-Protégé to qualify as small, was the 
Mentor-Protégé Agreement in place on the date of proposal 
submission?

▪ 3 in 2 rule – JV generally cannot be awarded more than three 
contracts within a two year period

▪ JV members may be deemed affiliated if the JV does not 
comply with the applicable JV rules

• Each set-aside program has similar requirements for the content of 
the JV agreement

• Many cases involve JVs found to be ineligible for a contract due to 
problems in the JV agreement
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#1 Protest Defense Tip:
Be Proactive!

▪ The best (and sometimes only) defense is a good offense

• Many potential protest issues involve issues that could be changed 
before the proposal is submitted

• If protested, SBA will determine your status as of the date the 
proposal was submitted

• There is only so much we can do to defend circumstances that existed 
as of when you submitted your initial proposal w/ price – “It is what 
it is”

• Therefore, the key is to understand and address potential protest 
vulnerabilities before the proposal is submitted
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Tips for Being Proactive

▪ Undergo annual and pre-bid checkups

• Review corporate documents for negative control issues, particularly 
after a change in ownership

• Complete all fracture steps if you recently broke ties with an affiliate

• Take steps to diversify customers and revenue sources

• Write your teaming agreement, proposal, and subcontract with an eye 
toward mitigating ostensible subcontractor affiliation

• Be mindful of issues created by letters of intent 

• Implement and utilize written procedures for making size and 
eligibility representations
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Procedural Tips When Defending

▪ Ask for an extension

▪ Start gathering documents right away

▪ Question specificity of protest?

▪ Question timeliness of protest?

▪ Ask for redactions/limits on the disclosure of proprietary and 
confidential information
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General Tips for your Defense

▪ Do not leave anything to chance 

• SBA can look at issues beyond what was specifically raised in the 
protest

• In addition, it is difficult to introduce new evidence on appeal

• Therefore, if an issue is even arguably raised in or implicated by a 
protest, address it in your response

▪ That said, due process requires that you are on notice and given 
an opportunity to respond

• Would come into play when protest is based on specific issue such as 
affiliation through family relationships, and SBA decides case based 
on completely different issue such as ostensible subcontractor 
affiliation
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Defending a Size Protest 

▪ Identify any procedural issues that could allow for summary 
dismissal

• For example, is it a task order solicitation where size is not required 
to be re-certified? 

▪ Take care in completing the SBA Form 355

▪ Use financial statements if tax returns are incomplete

▪ If you are still small even if the allegations of affiliation are true, 
tell SBA

▪ Can you get the necessary information from alleged affiliates?
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Defending an Eligibility Protest 

▪ Critical for counsel to review JV agreement before the proposal 
deadline

• Several cases where an SDVOSB or WOSB JV lost an award because 
of problems with its JV agreement

• It’s too late to fix your JV agreement after a protest is filed

• Don’t lose a contract because of a foot fault in your JV agreement

▪ Maintain a compliance file for HUBZone bids and awards

• Often the hardest part of defending a HUBZone protest is producing 
the supporting documents for your personnel on short notice

▪ Make sure your corporate records reflect your current structure 
and that control rests with the right people
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Overview of SBA Appeals

▪ SBA Office of Hearings and Appeals (“OHA”) handles appeals in 
size, SDVOSB, WOSB, and EDWOSB cases

▪ Size appeals

• Must be filed within 15 calendar days

• OHA will try to issue a decision within 60 calendar days after close of 
the record

▪ SDVOSB/WOSB/EDWOSB eligibility appeals

• Must be filed within 10 business days

• OHA will try to issue its decision within 15 business days after the 
close of the record
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Overview of SBA Appeals

▪ Standard of review = clear error of fact or law

▪ Interested parties may intervene

▪ Opportunity to review the record
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Effect of an OHA Appeal

▪ A contractor that has lost a size or status determination is no 
longer eligible for the procurement and cannot be awarded the 
contract, unless the determination is successfully appealed or 
reconsidered

▪ While the SBA protest decision is on appeal at OHA, the CO 
must decide whether to proceed with the contract

• Talk with your CO

▪ If OHA affirms an adverse SBA decision against the awardee, the 
agency must either terminate the contract or decline to exercise 
the next option
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HUBZone Appeals

▪ HUBZone appeals go to the Associate Administrator, Office of 
Government Contracting and Business Development or his or 
her designee

▪ Must be filed within five business days

▪ Appeal decisions are made within five business days of receipt of 
the appeal, if practicable

▪ The standard of review is clear and significant error in the 
processing of the protest or if the decision completely failed to 
consider a significant fact supplied during the protest process

▪ The SBA will not consider additional information or changed 
circumstances not previously disclosed
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Questions?

This material is presented with the understanding that the author is not rendering any legal, accounting, or other professional service or advice.  
Because of the rapidly changing nature of the law, information contained in this presentation may become outdated.  As a result, the user of this 
material must always research original sources of authority and update information to ensure accuracy when dealing with a specific legal matter.  In no 
event will the author be liable for any damages resulting from the use of this material.

Jon Williams
jwilliams@pilieromazza.com

888 17th Street, NW
11th Floor

Washington, DC  20006
202-857-1000
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